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Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

3TU 3IT2gal,)a TTa gca, rzn7<rar«-III ~1'9;cftll&lll 8RT \JlRr ~ ~ : AR-

1/HMT/Supdt/K/03/17-18 ~rllcb : 31-01-2018 ~~

Arising out of Order-in-Original:· AR-1/HMT/Supdt/K/03/17-18, Date: 31-01-2018 Issued
by: Superintendent,CGST, Div:Himmatnagar, Gandhinagar Commissionerate,
Ahmedabad.

al cfkt cj5 ti f i:;cf ~ RI q I cfl cpT .=f11l i:;cf tftlT
Name & Address of the Appellant & Respondent

:M/s. Shree Krishna Enterprises

at anfqa gr 3r9amgr ariats 3rra awar ? at az 3n? uf zqnfrfa fa
~ ~ ~a:r=r~ "cj5l" ~ m gatervr 3ma rgd a aar &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'fjffif '{-j'{cfjji{ cITTglervr ma :
Revision application to Government of India :

0 (1) #€ta qrgrca arf@fr1, 1994 c#r m 3iafa Rt aa mg mcii a i
qala err al q-err a qr qg # siasfa gnteru 3nae 'sra; ara, and TGl,
fcm=r tj-:511C"lll, m fcr:rrl", a)sf if6ra, Rta la sra, iua if, fact : 110001 "cj5l"

al serf arf3; 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliam~nt Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) 4Ra na #l gtR a ma # ra # rR rar a fhvft '+!0-sPllx m 3-A cblx-&lsi
j a fa4 rusrir aw arosrr ima ua ggf i, za fcmTi '+!0'51

4
11-.t "lJT ~ ~

mt cffi fcmTI cblx-&lsi ~ m fcRfr 'fj□-sl4llx ~ 'ITT l=f@ a ufasahr g& et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in awarehouse or in storage whether in a factory or in a warehouse.,,7../.(@)"grra a are fa#l rz a qr # Ruffa Ta w ar ma a fRmfnr sir gee

/,!iT. ~- "l'ITB 'TT sqlza zyca Rae a mi it and GJTITT fcmTi ~ m >1~~,1~"1:=J?-t,MIRla

~
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~,~ <.•;,Jb) }jJI~ case of rebate of dllty of excise on goods exported to any countrJ.?i-:.tcirpt~~;t~i~•.
~~t,efiio/on ex_cisable material_ used in the manufacture of the goods which(fare exported to @j}. * colfolry or territory outside India. \" <· C "."> •~;
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(-rr) ~ ~ cBT 'T@R ~~~ * ~ (~ m ~ cITT) .frrmc=r ~ 1"p:rf/t·

mrc el
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tT 3:ffcr:r '3tctlcF-t cBT '3tcil~.-J ~ cB" 'TffiR cB" @1Z '31T~~ l=fRl cBT ~ % ~
~ ~ w ~ 't:1"Nf -qct ~ * ~a1Rlcb ~, 3lllITT cIT &RT -crrfm m x-l1=flf LJx m.
me; if fclro~ (-q.2) 1998 't:1"Nf 109 IDxT f.i,g;cfd ~ ~ ID I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products.
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ~ Bcq11:i--1 ~ (3l1frc;r) Alll-llcIQit, 2001 cf> ~ g cf> ~ FctAFcfcc m ~
~--a lf err ~ lf, miffi" ~ cf> ~~~~ xl m.:r l=fffi cf> ~ ~-~ ~
~~ cBl" err-err ~ cf> W~ ~~ fauT alRqarr raT g. cpJ"

~-Lc.ll ~fl~ cf> 3-TcfTld tTRT 35-~ lf -A-tl'fmr -ct)- zuarr # rad # vrer €tr-- tar 6l >ff-r
ft eh arfg1The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, -2001 within 3 months from the date on which the order ~
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ~Fcl<ii'I 3lW<r'f <Ii m,r "Im ~ w1, ~ i.'IRlf -;;qi[ m ~ qS1j iir "ITT -;;qi[ 200 /- 0
#ha 41al #l urg ail uivia vs ala a vnr st al 1ooo/- #t # yTr c#I"
GgIThe revision application shall be accompanied by a fee of Rs.200/- where the amount involved is

. Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

ft z[cs, a€tr sq€a zyc vi ara 3rfl#hr naffer#u ,f 3rftc
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) at grzrca rf@fr, 1944 c#I" tTRT 35- uo"#r/35-~ cf>~:

Under Section 358/ 35Eof CEA, 1944 an appeal lies to:-

0

'3cfci Rr! Rs! ci tJRmG 2 (1) cp lf ~~ cf> 3@1clT #l 3r8ta, arflit # ma ii w-TT
grc, tu sqra zca vi tar3r4)#tu nnf@au (fez) cBl" -qft=qi:r ~ 4"Jf?icbl,
3li5l-1Glci!IG lf 3Tl"-20, q }cc Raz a4rue, aft rz, rIar«-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ta sna zycas (3rfcei) Alll-ltcIQit, 2001 c#I" 'clffi s # si+fa ml g-3 # feifRa
fay 3r4 3741Ra nrnf@rarwi al n{ 3r4la a f@ sr4 fag mg mgr #t 'cJR >ffct"m x-ri%cr
uri war zyea t it, an t lWT 3it unr ·n if u; 5 Gara znGr % cmi
T; 1000/- #hr ihuf @tft I sei snr zycr 6t #ir, an at lWT 3lR "<il1WTT TJ<TT~
ug s Gara zq so al4 am it at T; soo/-uf atty uia zrc t lWT,
~ c#I" lWT 3it car rn u4fr q; soa zu sq Gnat & asi r; 1oooo/ pl
ah6rRt @tf1 a#t #l4 a8rz1 xftlfctx # a1ft as yrs a ffltT c#1" \Jllir 1 "[ffi

~~m cf> -FcPm "--lW@" x-11cru1Acb al?!' cf> ~ c#I" ~ cp]" m
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form ·EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/

.......wh,~re ~mou~t of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac an0,,.¥i"~.Y.@~~..lac
,._ -..· respectively in the form of crossed bank draft in favour of Asstt. Registar o~~BraJ:1G ,,~<a)tY.>, , 'A<!?",~ ,, ,--, ... .,:~~,·
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nominate public sector bank ofthe place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated ·

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central. Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. . ·

(4) ·qrurazu zyca 3tf@,fr 197o zrrr igf@ #t~'--1'cB' 3Rrm ~mfur ~~
q mfr zu e 3mgr zrnfenf Rufr pf@rat 3mer r@la # gas »fa 'Cl'<"

~.6.50 ¾ cpf ur1rel zfen f@a mm ±trfl
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa ail iif@era Tuai at firur ma ar m1TT cfft" am m UlH 3llcbftja fcnm \Jflm %
shh #tr zya, la qr4a zgca vi hara 34)la nnf@raw (ruffa@) fr, 1982 it

RRea etAttention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #lar ren, h.4ta 3eua revi =8cllcb{ 3-1cf!c>1"lll~ (~lfcict) ~ lJrct JfQl<>IT m "JffcITT>lT -;R"

ah.la 3=ul area 31f@)era, &&y Rt err 3sq a 3iawa fa4tr(aicm-2)3frra 2a&¥(2&8 fl
iczr 29) fain: e£..o.289 sh6 fa4tr 3rf@1fez1a, &8% 'is' cfil" CURT C 3 m 3-fct'lfc:r =8 cl I cli{ cfiT afr~ cfil"
-~ i,err4r a{qa-fr 5ram aar 31f cl iii , aqrf faz nrr h 3iuia -am cfil"~ cmfr
3hf@a 2r uf@ar awls«qr 3if@ra .
¢crs\'l ll~ ~ 'Qci- =8 cl Iah3irita " <RfclT fcnzrz rearsii fearnfa

(i) ~ 11 tr m 3-fct<lfc:r~ "{cl,JI"

(ii) ~ -am cfil" m ~ 'JTI>fcf "{ITT(
(iii) ~ -am fdl lid-I I clJI m~ 6 m 3-fct<lfc:r ~ "{cl,JI"

- 3-TTJTaIfzr fn zanr hant fa#tzr (tr. 2)~.2014 m- 3a3rqf fa4 3r41tr ,1f@)arr h
ta fear7aper rarr 35ffvi 3r4tatpa&i&tit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be;subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) -amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
/~eornme1tcement of the Finance (No.2) Act, 2014.
/e".'•I

__,_,f~/~\;·.).(i) "_:~~il,,mt :aa11r.r~i!s,rnlffo!W 'l!""'31'l'rr'l!""',rrzygll!a1R.i1;:it<'IT""'1 fctw-. mr. ~l fil ;, ii,;••1~~"' 3lRaw il><r.r-lll• ,R.a ;:it""zygi!, i0% 'J"1dr.l "''"' ,a[ """'1ti,
\'f· <:, .... ..,) }· 8/ha-.$sfo« asone. an aves asst me order stat e tore»4if@@ijig}kg!y

·">p,WJ;.l)..§DY6f 10% of the duty d~n:1an?ed w~~re duty or duty and penalt%~i;ec·' n:1~01s.•f:).Ut~_.."_r__.?!~--r,,,._,
penalty, where penalty alone IS '" dispute. rt; '., l l1'. -\'.Se c···'~ ';f_.....,_.,

.... ., ✓ et "kl·
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ORDER IN APPEAL

This appeal has been filed M/s. Shree Krishna Enterprise, 7, Sarvoday

Bungalows, Gayatri Mandir Road, Mahavirnagar, Himmatnagar, Dist. Sabarka ntha, Gujarat [for

short - 'appellant'] against OIO No. AR-1/HMTISupdt/K/03/17-18 dated 31.1.2018 passed by the

Superintendent, AR-I, Himmatnagar CGST Division, Gandhinagar Commissionerate [for short 

'adjudicating authority'].

2. Briefly, the facts are that a periodical show cause notice dated 3.11.2017 was

issued to the aforementioned appellant, for the period from October 2014 to March 2016, inter

alia alleging that though the appellant was providing services to Mis. Sabar Dairy and various

other persons, the appellant had failed to discharge service under Reverse Charge Mechanism.

The appellant had entered into contract with M/s. Sabar Dairy as a labour contractor to carry out

certain allotted job within stipulated time period as per the terms and conditions laid down in the

contract. This notice was adjudicated vide the aforementioned impugned OIO dated 31.1.2018,

wherein the adjudicating authority held that the services provided by the appellant to M/s. Sabar

Dairy and others were covered within the definition of services as defined under Section 65B(44)

of the Finance Act, 1994; that the appellant provided labour to MIs. Sarbar Dairy; that the

appellant was financially reimbursed for the same in terms of the contract. The adjudicating 0
authority therefore', confirmed the demand along with interest and further imposed penalty on the

appellant under section 76 of the Finance Act, 1994.

Feeling aggrieved, the appellant has filed this appeal on the grounds:

o that the adjudicating authority erred in holding that the services provided by the appellant for the
period from I. I 0.2014 to 31.3.201 6 as taxable services in terms of the provisions of section
65B(44) of the Finance Act, 1994;

e that in terms of section 66D(f) the appellant was not liable to pay service tax in respect of the
services provided to the Diary;
that the adjudicating authority erred in not following the judgement in the case of MIs. Vinayak
Industries [23 CCHST 0544];

4. Personal hearing in the matter was held on 7.9.2018, wherein Shri Ajith P

Sanclesara, CA, appeared on behalf of the appellant and reiterated the grounds of appeal. He

further informed that the appeal was filed late and that the earlier OIA was also against them.

O

5. On going through the appeal, I find that the appellant in form ST-4 has stated that

they had received the impugned OIO dated 31.1.2018 on 15.2.2018. In terms of Section 85(3A)

of the Finance Act, 1994, every appeal has to be filed within two months from the elate ofreceipt

of the order/decision against which the said appeal, is being filed. The proviso to this section,

however, grants power of condonation to the Commissioner(A) subject to the condition that [a]

he is satisfied that the appellant was prevented by sufficient cause from presenting the appeal and [b] it

is presented within a further period of one month.
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Section 85. Appeals to the [Commissioner] of Central Excise (Appeals).

·[(3A) An appeal shall be presented within two months from the date of receipt of the decision
or order of such adjudicating authority, made on and after the Finance Bill, 2012 receives the
assent of the President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of two months, allow it to be presented within a further period of one month.]

The appellant, with the appeal papers, has also attached a condonation request, wherein the

grounds, seeking condonation, are as follows:
o that the copy of the OIO was submitted with Sabar Dairy for considering the future course of

action;
o in the month of March, the management of Sabar Dairy, advised the appellant to prefer an appeal

by engaging a counsel; however, since the appellant was busy in finalization of accounts, they
could not contact the counsel in March, 2018;

o in April, they met the counsel, provided the documents and the counsel asked for the date of
receipt of the impugned 010, which since they did not have, they obtained from the adjudicating
authority, who informed that the OIO was served on 3.2.2018;

o that the appeal papers were received from the Counsel on 1.5.2018, but since the appellant was on
a religious tour, could not file it; ··a--, o that when he realized it in June, .2018, ,tliat'atJ appeal was still not filed, he signed the appeal
papers and submitted it to the C6u'n'~¢I_·fo1:f_µ1·th~>~ubmission to the Appellate Commissionerate.

4None of the reasons given above appatg_show Jjigtlje appellant was prevented by a sufficient

cause from filing an appeal. Howev:Jt.;/e~~1:JorJ.f1gliny discretion of granting the condonation,
\." + ° $

the appeal should have been filed latest'b;Y.J!4.5-:~018 [which date again is in dispute since in the

condonation application, the appellant states that the adjudicating authority informed him that as

per records, the OIO was served on 3.2.2018]. Hence, I reject the appeal on limitation. I am

however, constrained to hold, that the appellant exhibited a callous attitude in dealing with the

process of filing the appeal. Further, as was already informed by the appellant during the

personal hearing, I have earlier decided the appellant's issued vide my OIA No. AHM-EXCUS

003-APP-63 to 64-17-18 dated 24.7.2017.i=2
6.

7.

7.

In view of the foregoing, the appeal filed by the appellant is rejected on limitation.

341azarr a #t a{ 3r4 #r fqzrl 35qaa ah a faszur sar &t
The appeal filed by the appellant stands disposed of in above terms.

34$
~ ----
(30TT 9I#)

a.-3tz; # 3zl#a (341ea).:,

Date : .09.2018

(Vii · Lukose)
Superintendent ,
Central Tax(Appeals),
Ahmedabacl.
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ByRPAD.

To,

MIs. Shree Krishna Enterprise,
7, Sarvoday Bungalows,
Gayatri Mandir Road,
Mahavirnagar,
Himmatnagar,
Dist. Sabarkantha, Gujarat

Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, Central Tax, Gandhinagar Commissionerate.
3. The Deputy/Assistant Commissioner, Central Tax, Division Himmatnagar, Gandhinagar

Commissionerate.
The Additional Commissioner, System, Central Tax, Gandhinagar Commissionerate.
Guard File.
P.A.

4.

76.


